smployees from entering its offices without establishing a
reasonable basis for excluding each employee concermed.*

B. Reagopnablenagp of USWC Rate Structure
1. gCeptral Office Copptiuction Chargesg

(a) Assessment of Non-Recurring Charges o Recover

TDL submits that interconnectors should be permitted to assign
interconnector-specific facilities to other interconnectors, or to
sublet interconnector space, since USWC c¢laims its rates may cover
the present value of the full depreciation expense. Alternatively,
and with respect to the non-recurring charge paid by the intercon-
nector for equipment, any equipment for which the interconnector
paid a non-recurring charge should be conpidered the interconnec-
tors’ property so that the interconnector may reuse that equipment
if it terminates its interconmnection arrangement in one office in
favor of interconnection in another office.

2. Electric Power Chargee (II.B.3)

Interconnectors should not be charged based upon the fees to
amperage of power provided, when alternative and more precise
methods of measuring power used without over-recovery are possible.
For example, power can be metered, the current draw of the
equipment actually used can be reported by the interconnector,

rather than the fused amperage being used for calculation of power

‘ Indead, USWC’'s limitation would appear to be the
equivalent of a non-compete provigion to prevent interconnectors
from hiring current or former USWC employees or, in other words, to
limit the pool of job applicants residing in the interconnectors’
area of operations who have experience in their relevant field.
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utilization, and in the event that the interconnector chooses to
install backup power supplies, mwany such commercial power backup

supplies include power monitoring capability.

3. Extraordinary and Upapticipated Costs (II1.B.4.)

USWC includes in its tariff a 20% margin for extraordinary and
unanticipated construction costs. TDL believes that this provision
is unreasonable and will result in extraordinary profits to USWC.
USWC’'s central office apace has been desicned for the purpose to
which it will be put by the interconnectors and, thus, there should
be no extraordinary and unanticipated costs. Indeed, the costing
and pricing of operation should take into account the average cost
of construction and, thus, above—a.average cogste are already taken
into consideration. 1In the event that a truly extraordinary cost
was incurred by a particular intercomnector’s collocation, for
reasons peculiar to the collocation proposal, it would be appropri-
ate for the cost or expenses to be recovered by a collocator-

specific surcharge.

C. LEC Provisions Regarding Interconnection Space BSize,
Expansion and Location (II1.C,)

USWC’'es expressed concern for fostering competition among

interconnectors appears noble, but USHC fails to acknowledge that
its approach maintains a playing field -- one at a lower level than
that on which USWC operates. Although the potential exists for
abuses between competing special access providers, and in the
future between competing switched access providers, USWC simply is
not the appropriate party to serve as an arbiter of such disputas.
In addition, USWC’s safeguard against abuses may to preclude or
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limit leéitimate investment by interconnectore. Indeed, for the
Commission to permit LECs to adopt tariff provisions to prevent
interconnector abuse, which tariff provisions the LRCs are quick to
point out, 'may have the color and effect of law, may well consti-

tute an improper and unlawful delegation of authority.

No LEC tariff provisions are necessary or appropriate to

pfevent abuses by interconnectors in the reservation of collocation
space. It is reasonable for interconnectors to reserve that amount
of space which they reasonably anticipate will meet their injected
requirements, estimated in good faith, for the foreseeable future.
If a competing interconnector is prevented from obtaining colloca-
tion space, and an existing collocated interconnector is occupying
gpace which is not being put to use, then the interconnector
seaking collocation space has adequate remedies available to it.
These remedies would include complaints to the Commiesion, and the
filing of claims under the antitrust laws or state laws of unfair
competition. Most significantly, however, it is within the
province of the interconnector who is denied space, not USWC, to
pursue remedy for such abusges.

Finally, in this regard, TDL notes that the reasonableness of
an interconnector reserving apace beyond its immediate needs would
impact upon the available space for expansion (which would also
constitute limitations on space for other collocators). This
approach could create an incentive for LECs to adopt tariff
collocation policies and restrictions which might force collocating

interconnectors to request more space than they might otherwise

23

BC#:L9G¥ETT ~dIIONVY ONV ¥3ddOH ¢ KdBI:C 68-0¢-8 : 00 ‘NIANSQ:Ad INIS

[ (62 3939d GIININD) 62 3 LISHEZ] 1Y E661 11 ET 82/68 Q3AI333H ]



require, to assure adequate rcom for expansion, an additional and
otherwise ummecessary expense. The Commission should therefore
make clear that tariff policies or actions such as allocating
collocation space and configurations to make it a practical

requirement that ‘interconnectors lease as much space ags they

anticipate needing or face the potential of having non-contiguous

collocation spaces (and requiring more space and greater expense
than if one single larger space was constructed) are unreasonable
under the Communications Act. The Commission should also make it

clear that upon a finding of unreasonableness after investigation

of a complaint by the intercomnector, the LEC could be required to

modify the collocation apace of interconnectors at LEC’s sole
expense to provide contiguous interconnector space. In making any
such requirement, the Commission should also make it clear that any
costs to the LEC as a result of such actions must be charged
against net revenues and borne by the LEC’s shareholders to assure
that (i) the LEC does not trade upon its monopoly rate base to
compete unfairly with the interconnectors, and (ii) there is an
economic mechanism in place which should result in the replacement
of current management if current management is unwilling or unable
to comply with Commission interconnection requirements in the
1public interest.

D. LEC Prohibitions Against Expanded Interconnection With
Dark Fiber Service Are Unreasonable And Inconsistent With

USWC’s tariff prohibition on dark fiber BIC is unreasonable

and contrary to the Commisaion’s Special Accegs Order. USWC states
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that its dark fiber offerings are only available between two
customer premises. In fact, however, USNC does not require that

those premises be owned as opposed to leased, nor does the

commission’s Special Access Qrder mandate that an interconnector

have constructed itself and own all of its network facilities as a
condition to qualification for expanded interconnection and
collocation. USWC‘s argument only highlights its Nineteenth
Century view that a carrier must own all portions of its physical
network in order to operate as a service provider. That is not
necessarily the model of today's telecommunications market, nor the
model under which increasing competition can best develop and the
naade of consumers can best be meat. .

Unless the Commission is willing to allow USWC to impose
tariff provisions prohibiting sharing or resale of its tariffed
services, it should not permit USWC to prohibit terminations of

dark fiber service at non-owned collocation premises.

E. USWC'’s Tariff Denies Interconnectors Reasonable Cont.rol
Over Channel Assignment On The Interconnectora’ Networks
(II.E.) M

USWC attempts to justify its regquirement that intercomnnectors
install a DSX in their collocated space for purposes of connecting
with USWC. Nevartheleass, USWC concedes that this DSX does not
provide interconnactorg the same flexibility in channel assignment
ag if they were to connect directly to USWC’s MDF, but suggests
interconnectors purchase additional equipment to obtain the same
flexibility in channel assignments. USWC Direct Case, at 85. USWC

has not, however, provided any legitimate reason for precluding
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interconnectors from commecting directly to its MDF, and avoiding
the additional and unnecessary expanses USWC would place upon them.

F, LEC Provisions Regarding Warehousing Re: Bfficient Use of
Space (I1.F.)

See TDL‘s discussion of this issue at Section II.C., above.

G. USWC Provisions Regarding Notice In The Event Of Service

Termination (I1.G.)
USWC describes as reasonable its tariff provisions which (i)

permit it to terminate a collocation agreement upon only thirty
(30) days' notice when collocators must give ninety (90) days’
notice; (ii) parmit it to terminate spervice for a breach of USWC’s
EIC tariff and to evict a collocator for a material breach; and
(iii) which treat the creation or existence of a lien upon t:he‘
interconnectors’ property within a USWC central office as such a
material breach. These provisions are not reasonable and would
work to prevent fair competition. There is no reason why both USWC
and the collocator should not have equivalent notice obligations
with respect to termination of a collocation agreement. Second,
USWC’s ability to terminate service or collocation upon its claim
of breach of the tariff will allow it to hold a hammer over the
heads of its competitors, and to threaten termination of or
substantial harm to their business unless the interconnector agrees
1t:o a "settlement agreement®. While the ability of a carrier to
terminate service may be more appropriate where a carrier is
dealing with an end user customer, the BIC tariff provides a much
aifferent situation where the LEC’'s customer is a competitor to the

LEC for access to essential facilities and smervices from the LEC.
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In these circumstances, USWC should be ordered to modify its
tariffs to provide that USWC wmay only terminate service or evict an
interconnector for a tariff violation in the event that (i) there

is an undigputed and material tariff violation, (ii) the tariff

~ dispute has been finally resolved in UBWC’'s favor, or (iii) UBWC

obtains an order from the Commission permitting termination of
service or eviction upon posting of a suitable bond. Only in this
way can the LECs be prevented from using their vast resources to
eliminate their compstition other than in the marketplace.

TDL recogniso‘n that additional burdens may be placed upon the
Comilaion;l Common Carrier Bureau to entertain and rule upon such
disputeas. TDL notes, however, that disputes requiring Commission
reoslution may be unavoidable because of the Commission’s mandate
for special access interconnection and collocation. TDL subwits,
.however, that the Commission adopt the requirements that parties
filing bad faith complaints or, applications with the Commission
may be required to pay their opponents’ cost of responding to, and
the Commimgion’s costs of hearing and ruling upon, any bad faith or
unfounded filings. Such a provision should deter any party from
raiging a purported dispute solely to aveid an otherwise proper
disconnection of service, which is probably the only reason USWC
will assert against requirment of the above-described tariff
revigions.

f. LEC Termination of Oollc;cltion Upon Catastrophic Loss At
A Cantxel Office (II.I,

TDL believes that, as with other circumstances addressed by
the Commission, the likelihood ©of catastrophic loss at an LEC
27
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cantral office is sufficiently emall, and the range of
circumstances so large, that no specific standard or provision can
apply in all circumstances. For this reason, TDL submits that it
may be necessary for the Commission to adopt a more general rule,
. —such as one requiring that LECs cooperate reasonably with

collocators .in the event of such catastrophic loas to address and
accommodate both the immediate and long-term needs of any affected
. interconnector. Reliability in interruption of communication
services is the primary intereat of telacommunications customers
and is essential for competitors in the marketplace. Thus, the
most immediate and important priority in all cases must be te
_restore service to any and all .nffoctad customers and sgervice
providers and, secondly, to restore redundant service to any and
all affected customers and providers. Instances of culpability,
responsibility and long-term arrangements can be addressed after
full redundant service is restored. Moreover, a requireament that
LECs act veasonably in such situations should give ample guidance
to LECs while permitting the Commission to define what is reason-
able upon such real life disputes and facts as wmay be presented.
The LECs should also be required to include in their tariff the
same standard of reasonable action in the event of ocatastrophic

loasn.

I. Rasscnablansss of USMC Relocation Provisions (I17.J.)

USWC states that it has no present intention of unilaterally

relocating any interconnectors’ leased physical space or equipment,
but that in certain circumstances USWC may offer to provide
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‘inte:.roonmatoru with the gption of moving their space or their
aquipment, at USWC’'s expense. Direct Case, at 116. TDL believes
that USNC's positiom in this regard is reascnable, but is more
concerned with the potential for disruption of service than with
. the potential relocation of collocation space and equipment within

a DSWC central office. That is, as stated above, reliability and
:;on- interruption of commmications are of primary and :an::ranlingh
importance to telecommunications customers in the marketplace.
Thus, in the event that USWC should provide intercomnnectors with
the option of moving their space or equipment, USWC’s obligations
should include, in addition to bearing the expense of the move, the
provision of interim equipment or' equal quality and c;pacity at
USWC’s expense, while any relocation is accomplished, to minimize
the disruption to the interconnectors’ pgervices.

J. LEC Liability Provisicns (I1.L.)
. TDL believes that the best way to assure that LEC liability
provisions are reasonable is to require any liability provisions to
be reciprocal. That is, the LECs should not impose wupon
interconnectors any wmore stringent standards of liability, nor any
less stringent standards of liability, than those upon the LEC with
respect tco liability to the interconnsctor.

K. USNC Provigions Recarding Latters of Mgency (II.N.)

The public intereat and TDL's customers are best served by the
greatast flexibility in the provision of their telecommunications
service. Thus, end users, other carriers, and othsrs ordering the
telecommnications service Md be able to order their entire
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service from an interconnector such as TDL, order the competing

service from USWC, or ordar select components from each of several

competing carriers thay best see fit. Permitting the use of

letters of agency, and permitting customers to order service

_ configured for each service provider to bill separately for its
portion of the services, will bast meet the customers and the .

public’s need. )
.. LEC Provisions Regarding I:;-poutiom Of Intercomnector
Space And Facilities (I1.0,

In the event that . ILEC’'s axe pordttca to iunspect
interconmector space and facilities, the LECs should be permitted
to inspact intercomnector space and facilities only with adequate
notice (at least fifteen (15) days) and no wmore than once every
twelve (12) months. LECs should also be parmitted to inspact the
inconnector space and facilities upon initial installation, unless
the ordinances of the city or municipality in which the central
office is located require inspection by city inspectors. In such
case, there would appear to bs no legitimate reason for USWC to
complete a second inspection. The cost of any inmpection USWC

" elects to maks should be made by USWC.

M. LEC Pzt;riliom Regarding Payment of Taxes and Aasessments

TDL believe it is reasonable for USMC’s tariff to prohibit

interconnectors fron placing, permitting to be placed or
acquiescing in any 1:I..a baing placed upon the property or

facilities of th- LEC to mecure an abligation of the

interconnector. Purther, it would be reascnable for the LEC to

96#:L9SHET] ~JHIONVE NV 33ddOH  * RdGG:Z ¢ ©6-08-6 ! :
[ (95 39vd QIININd) 98 239d Lssﬁgzzts L) sssrog:s% }c‘lgn{'g:?u 1

e Lo gl die st a .




require indemnification against any costs for placement of such a
lien upon the LREC’s property or other culpable conduct by the
interconnector resulting in the placement of a lien upon the

.property or other asaets of the LEC.

CONCLUSION
USHC has filed a tariff which will burden its special access

-

competitors with unreasonble requirements and cbligations, as wall
as USWC overhead and profit, if the competitors are to collocate

and interconnect with essential facilities. Such unreasonable
requirements cannot be countenanced, and appropriate tariff

revisions should be ordered.
Respectfully submitted,

TRLRPORT DENVER LIMITED

By '.Mg%%
Michael L. Glager .~

By

P. nkert

BOPPER AMD KANOUPP, P.C.
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Septembar 20, 1983
31

LE#:L9G¥ETT ~AHIONVH ONV ¥3dJOH ' NJEZ:C ' ©6-0¢-6 ! ' :AH INIS
[ (LE d99d GAININd) LE 3AWd LISHEZT 1v E661 SI:ET B2/68 03AI1AIFY )



CERTIVICATR OF SERVICE

I, Joseph P. Benkert, do hereby certify that on this 20th day
of September, 1993, I have caused a copy of the foregoing COMMENTS
ON DIRECT CASE to be gerved via first class United States Mail,

postage prepaid, upon the persons listed on the attached service

list.

ph P. Benkert

*Via Nand-Dalivery

8E#:L9G¥Ec] ~JNIONVH ONV ¥3ddOH : Nd6C:C : 68-00-6 : ) :AY IN3IS
[ (BE 39ud QAINIHd) BE 3Wd LISHEZ] 1Y €661 S1:E1 B2/68 (3AIZIZY ]



+Tariff Division

Tariff Review Branch

Federal Communications Commission
Room 518

1919 M Straat, N.W,

Washington, DC 20554

(2 copiu)

*International Transcription
Services

Suite 140 .

2100 M Strest, N.W.

Washington, DC 20017

*Kathleen B. lavits

Federal Communications Commission
Room 500

1919 M Street, N.W,

Washington, DC 20554

+Judith A. Nitache

Fedaral Communications Commission
Room 518

1919 M Street, N.W,

Washington, DC 20984

*Gregory J.
Feaderal tions Commission
Roon 3519

1919 K Strest, N.W.
Washington, DC 20834

BE#: L9861 -

NV ¥3ddOH  : RJBC:C - €6-06-6 :
[ (6E 39¢d GIINIHA) 6E 3IUd LISHEZI

*Ann §tevens

Jederal Communications Commission
Room 5186

1919 X street, N.W.

Washington, DC 20554

Michaal 8. Pabian

Meritech Operating Companias
heom 4H76

2000 ¥. Ameritech Center Drive
Noffaan Estatas, IL 60196

Lawvrenca W. Kat:z

Bell Atlantic Telephone Companies
1710 K Street, N.W.

Washington, DC 20006

X. Robert Sutherland

Rishard N. Sharatta

Malan A. Shookey

SsllSauth Telaccamunications,Inc.
4300 Southern Bell Center

678 W, Peachtres Street, N.E.
Atlanta, GA 130178

Cantel Corporation
8728 Riggins Road
Chicago, IL 60631

:AY INIS
1y €661 91:E1 B2/68 G3AIAI3Y ]



william D. Baskett, IIIX
Thomas E. Taylor

David 8. Bshoe

Frost & Jacobs

2500 PMC Centear

201 E. Pifeth Street

Cincinnati, OM 45202-4182

o -

lawvrence H. Lovelace

Cincinnati Bell Telephone Company

Suite 201-310
201 E. Fourth Streat
Cincinnati, O 435202

Gail L. Polivy

GTE Sexrvice Carperation
Suite 1200

1830 M Street, N.W.
Washington, DC 200236

Richard McKenna

GTE Service Corporation
P.0. Dox 1352092

Irving, TX 735018~3092

James P. Mhiu
J‘oﬂm B. Thomes
Nancy K. Nolishon

James L. Wurts
Pecitic/Nevada Bsll

1378 Pmylm:la Ave., N.W.

Washington, 20004

Edward R. Wholl

Bévard E. Niehoff
Kanneth Rust

NYNEX Telephons Companies
Suite 1000

1028 L Streat, N.W.

Washington, DC 20036

RMatrick A. Lee
William J. Balcaerski '
NINEX Telaphons mtu
120 Bloomaingdale

Whiite Plains, NY 10605

Kichael J. Shortley, III

aul zm%n
Corpozration

180 South Clinton Avenue

Rochester, NY 14646-0700

nc:l.tl.c/lwm Jell Company
Room 18223-A 327 Chwirch Street
140 Nev Nontgomery Streat New Haven, CT 06310

sSan Francisco, CA 94108

0Pb#:LOSHEC] ~dHIONVN (NV + NI¥G:C - £6-00-6 :

00 "MIANS(:Ad INGS
[ (Bh 399d GIINIH) Bh 390d L95hE2T 1Y E66T 91:ET B2/68 G3AIZIFY )



Robert N. Lynch

Thomas A. Pajda

Richard €. Hartgrove

southwestern Bell Telephone Company
Suites 3520 -

One Bell Center

st. Louis, MO -63101

[ -

Craig. T. Smith

United Telephons Systams
P.O0. Box 11318

Kansas City, MO 64112

Robert A. Mazer

Nixon, Hargrave, Devans & Doyle
Suite 800

One Thomas Circle

Washington, DC 20005

M.E. King, Jrx.
Nevada Ball

Roem B-132

648 Rast Plumd Lane
P.0. Box 11010

- Rano, NV 89520

Andrev D. Lipman

Svidler & Berlin, Chartared
Suite 300

3000 K Streat, N.W,

Washington, DC 20007

‘Kathryn Marie Krause

U.S. West Coomunications, Inc.
1020 19th Streset, N.W.

Suite 700

Washington, D.C. 20036

Th#:L989€8T ~dANONVY NV d3ddOH : Nd¥G:¢ : €6-0¢-6 : 00 "NIANKI: Ad
[ (Th 399d Q3LNIHd) Th 39vd L9SKEZI 1Y E66T1 91:E1 B2/68 A3A1FITY ]



